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STATE OF MICHIGAN

MACOMB COUNTY ¢RCUIT COURT

|
SKYWORKS, INC., |
1
Plaintiff, |
' | v
vs. | Case No. 2006-1969-NO
SHELBY TOWNSHIP and |
CITY OF FRASER, jointly and severally, }
‘ !
Defendants. ’
|
! _
OPINION ANI? ORDER

Plaintiff has ﬁled a motion for preliminary i:nj-unction, along with a verified complaint fo
injunctive relief. Defendants Shelby Township .(jf‘Shelby Township”) and the City of Frasér
(“City of Fraser”) request the Court deny Plaintiff’s motiorll.l - |

Plaintiff is in the business of selling lega-fl‘ ﬁreWorks from temporary o.utdoor‘tents at
locations throughout the area. Plaintiff’s emplloyee, Amy Guizardo, was responsible for
obtaining the necessary permits from Defendants :for' several years. In 2004, Shelby Township

_ S | _ _
denied Amy Guzzardo’s application for a permit to sell fireworks at three tent locations in
. 1 . '

_ |
Shelby Township. Amy Guzzardo filed suit against Shelby Township requesting injunctive

relief and superintending control. On June 25, 2004, the Hor_lofable Deborah A. Servitto entered

an Opinion and Order granting superintending control and ordered Shelby Township to issue the

requested permits. In 2005, Amy Guzzardo attempted to obtain the necessary Apermits from
| _ N R
Defendants, and was denied an application basc}’,d upon ordinances that banned the sale of

! The Court will refer to Shelby Township and the City of Fraser collectively as “Defendants”.
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fireworks from temporary facilities. On April 6, 2006, Plaintiff attempted to obtain a permit for

the sale of legal fireworks from Shelby Township, but was again denied an application to submit

for approval or denial. Similarly, in the City of I

operated three outdoor tents for the sale of 1ega1

‘raser, Plaintiff, through Amy Guzzardo, had

fireworks prior to 2005, but was refused an

application for a permit based upon a similar ordinance prohibiting the sale of fireworks from

temporary structures. In 2006, the City of Fraser again refused to provide Plaintiff with an

application for a permit for outdoor firework sales. |

Plaintiff contends that a preliminary injunction should be entered requiring Defendants to

issue applications and permits to Plaintiff for the

outdoor sales of restricted fireworks allowed

under MCL 750.243a. Plaintiff contends that Defe;ndants’ failure to provide an application for a

permit deprives its right to access the govcmmlent and petition for redress under the. First

Amendment, and Article I Section 1 of the Michigan Constitution. Plaintiff also contends that

Defendants ordinances are unconstitutional as they
violation of the Michigan Constitution, Article I

Defendants ordinances violate the due process at

deny its right to engage in a legal business, in
Section 11. Plaintiff further contends that

nd equal protection clauses of the Michigan

Constitution contained in Article I, Section 17 and 23 respectively. Plaintiff finally contends that

the ordinances violate Article I, Sections 17 and 23, as they are arbitrary and unrelated to public

health and safety.

Defendants fespond by arguing that Plaintiff has failed to set forth a factual basis to

support the allegation that their ordinances are not related to promote the public health, safety

and welfare. Defendants also contend that Plaintiff has not set forth any factual allegations of

.

irreparable harm, that the potential harm to the

public if a preliminary injunction is issued




outweighs the harm to Plaintiff if the injunction is denied, and Plaintiff has an adequate remedy

i

at law.? |

A preliminary injunction is governed by MiCR 3.310. The granting of injunctive relief is

4

within the sound discretion of the trial court, aitlzlough the decision must not be arbitrary and

i -
must be based on the facts of the particular case. Roy v Chevrolet Motor Car Co, 262 Mich 663,

!

668; 247 NW 774 (1933). The party seeking 2 preliminary injunctioﬁ has the burden of

1
|

establishing ©  that it should  be issued. ~ MCR  3.310(A)(4).

@ )

In determining whether to issue a preliminary injunction, the court must consider four ‘factors:
(1) harm to the public interest if an injuriction issyes, 2) whefher harm to the applicant in the
absence of temporary relief outweighs the harm to'the opposing party if relief is grantéd, (3) the
strength of the applicant's demonstration that the a:pplicant is likely to prevail on the merits, and
(4) demonstration that the applicant will suffer i;Teparable injury. if the relief is not _graqted.-
Michigdh State Employees Association v Departmént of Mental Health, 421 Mich 152, 157-158;
365 NW2d 93 (1984). The Court will address each factdr'in turn separately. o

The first factor is the harm to the public interest if an injunction issues. Deféndants héve

combined this factor with the second factor; whether the harm to the Plaintiff if an injunction is

not issued outweighs the harm to the public if an injunction is issued. Defendants contend that

the harm to the public is substantial consideﬁng the potential fire hazards to the community.

Defendant has failed to provide any evidentiary support for this assertion. _ Plaintiff, however,

has provided the Court with the National Fire Prqtection Association (NFPA) Standard 1124,
_ | .

2 Although Shelby Township and the City of Fraser’s ordinances prohibiting the sale of legal fireworks from
temporary facilities are somewhat different, the Court will analyze them together since they have the same effect of
allowing the sale of fireworks from permanent structures with|a fire suppression system sufficient to suppress a fire
while banning temporary roadside stands in their entirety. Both ordinances state: “[t]he permanent building or
permanent structure within which fireworks are to be sold shall be in compliance with all applicable fire safety
provisions of the fire code most recently adopted by the [Tomlxship/City] and shall be fire suppressed with an

>
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Code for the Manufacture, Transportation, St;orage and Retail Sales of Fireworks and

4 o : '
Pyrotechnic Articles, 2006 Edition. The NFPA Code indicates that no regulation is needed in

|
|
temporary facilities where the consumer fireworks| are in packages or where the total quantity of

1

consumer fireworks on hand does not exceed 125 ilb (net) of pyrotechnic composition. _(Séction

7.3.1.1). The NFPA Code sets forth minimum separation distances relating to the size of the

|

tents or stands, vehicle parking, storage, means éf egress, and corresponding fire suppression
|

systems required. The Court finds that if these sjtandards are adhered to, the public would be

adequately protected from any potential dangers as]sociated with fires. Plaihti'ff has also set forth |

sufﬁcienf factual assertions in its verified complaint to demonsi:rate that it would be injured by
not being able to pursue a legal busi;less. Consequ‘ently, the Court is Satisﬁed that the I"laintiff’vs
potential injuries outweigh the potential danger to tihe pui)lic.

The Court will nextr address. the likelih!’ood of | Plaintiff prevailing on the merits.
Municipalities may enact rules and regulations concerning the retail sale and storage of fireworks

that are not unreasonable or inconsistent with regulations established by state law. City of Detroit

v Qualls, 434 Mich 340, 363; 454 NW2d 374 (1990). However, it is axiomatic that ordinances

must be constitutional in order to be valid. Ordinfances are not subject to judicial intervention

absent abuse of discretion, excessive use of power, or error of law. Square Lake Hills

Condominium Ass’n v Bloomfield T ownship, 437 Mich 310, 317; 471 NW2d 321 (1991). The

test for determining whether an ordinance is reasonable requires us to assess the existence of a.

rational relationship between the exercise of police power and the public health, safety, morals,

or general welfare in a particular ménner in a givefn case. Id., at 318. It is well established in

|

automatic sprinkler system sufficient to suppress a fire in or n{ear the fireworks being sold, as determined by the
~ [Township/City’s] Fire Marshall.”

!
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Michigan that ordinances are presumed valid and the burden is on the person challenging the
ordinance to rebut the presumption. Qualls, supra,|at 364.
In the case at hand, as mentioned above, Pl}aintiff has provided the Court with the NFPA

_ | : _
Code setting forth the standards for temporary fireworks sales displays, and the appropriate fire

suppression system for the size of the facility arlld the amount and type of fireworks stored.
X

Defendants have only provided the Court with an assertion that an all out ban on temporary .

|
|

facilities protects the public safety. Although the ordinances are presumed valid,»the‘ Court is

satisfied that Plaintiff is likely to prevail on this issue. The evidence provided demonstrates that

the appropriate regulations are sufficient to protect| the public, and that Defendants’ outright ban -

1

on outdoor fireworks sales may not be rationally :related to promote the ends of public safety.

The Court is alsp satisfied that the City of Fraser} ’s argument that their Qrdinance will reduce
theft and protect from uncontrolled weather conditiions is unpérsuasive as being rationally related
to promote public safety. Consequently, the Courtj’is Satiéﬁed that Plaintiff is sufficiently likély
to prevail on the merits.> |

The Court will next address whether Plaintiff will be irreparably harmed if a préliminary

injunction is not issued. Irreparable harm requires damage that can not be remedied at law.

Acorn Bldg Components, Inc v UAW Local 2194, 164 Mich App 358, 366; 416 NWw2d 442

(1987). In the case at hand, the Court is satisfied that Plaintiff’s damages would be difficult, if

not impossible to calculate since there is no way to :letennine the amount of fireworks that would

be sold, and therefore potential profits made from the sales. In addition, it appears that denylng

Plaintiff the prehmmary injunction would proh1b1t Plalntlff from pursuing a legal busmess
1

Consequently, Plaintiff has demonstrated 1rreparab1e harm, and Plaintiff’s motion for preliminary

ir.ljunctivérelief should be granted.

i
|
|




Based upon the reasons set forth above, 1P1a1nt1fr’s motion for preliminary 1nJunct1ve
?

relief is GRANTED. Defendants are hereby ordered to prov1de Plaintiff with the necessary
permits to operate temporary facilities for the sale of legal Mlchlgan consumer ﬁreworks The
permits may be conditioned upon fire supprefssion systems as deemed appropriate by

Defendants’ Fire Marshall in accordance to the starildards set forth in the NFPA Code. A hearing

on whether this preliminary injunction should becdme permanent will be heard on July 17, 2006

at 8:30 am.. In compliance with MCR 2. 602(A)(3) the Court states this Opinion and Order |

does not resolve the last claim and does not close the case.

/»/Za%

J HN C. FOS"R'ER C1rcu1t Judge-

IT IS SO ORDERED.

Dated: June 22, 2006 :
JCF/sw

Cce: Hugh M. Davis
Attorney at Law
450 W. Fort Street, Suite 200 -
Detroit, Michigan 48226

Robert D. Horvath
Attorney at Law ‘
3250 W. Big Beaver Road, Suite 342
Troy, Michigan 48084-2902

Robert W. Kirk

Robert S. Huth, Jr.

Attorneys at Law

19500 Hall Road, Suite 100
Clinton Township, Michigan 48038

|

John A. Dolan 1
Attorney at Law |
42850 Garfield Road, Suite 101 |
Clinton Township, Michigan 48038 ]
]
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* Based upon this finding, the Court will not address the remainder of the constitutional issues raised by Plaintiff.




